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RICS professional guidance
International standards
RICS is at the forefront of developing international
standards, working in coalitions with organisations around
the world, acting in the public interest to raise standards
and increase transparency within markets. International
Property Measurement Standards (IPMS –
www.ipmsc.org), International Construction Measurement
Standards (ICMS), International Ethics Standards (IES) and
others will be published and will be mandatory for RICS
members. This guidance note links directly to these
standards and underpins them. RICS members are
advised to make themselves aware of the international
standards (see www.rics.org) and the overarching
principles with which this guidance note complies.
Members of RICS are uniquely placed in the market by
being trained, qualified and regulated by working to
international standards and complying with this guidance
note.

It is for each member to decide on the appropriate
procedure to follow in any professional task. However,
where members do not comply with the practice
recommended in this guidance note, they should do so
only for good reason. In the event of a legal dispute, a
court or tribunal may require them to explain why they
decided not to adopt the recommended practice.

RICS guidance notes

In addition, guidance notes are relevant to professional
competence in that each member should be up to date
and should have knowledge of guidance notes within a
reasonable time of their coming into effect.

This is a guidance note. Where recommendations are
made for specific professional tasks, these are intended to
represent ‘best practice’, i.e. recommendations that in the
opinion of RICS meet a high standard of professional
competence.
Although members are not required to follow the
recommendations contained in the guidance note, they
should take into account the following points.

Also, if members have not followed this guidance, and their
actions are questioned in an RICS disciplinary case, they
will be asked to explain the actions they did take and this
may be taken into account by the Panel.
In some cases there may be existing national standards
that may take precedence over this guidance note.
National standards can be defined as professional
standards that are either prescribed in law or federal/local
legislation, or developed in collaboration with other relevant
bodies.

This guidance note is believed to reflect case law and
legislation applicable at its date of publication. It is the
member’s responsibility to establish if any changes in case
law or legislation after the publication date have an impact
on the guidance or information in this document.

When an allegation of professional negligence is made
against a surveyor, a court or tribunal may take account of
the contents of any relevant guidance notes published by
RICS in deciding whether or not the member acted with
reasonable competence.
In the opinion of RICS, a member conforming to the
practices recommended in this guidance note should have
at least a partial defence to an allegation of negligence if
they have followed those practices. However, members
have the responsibility of deciding when it is inappropriate
to follow the guidance.

Effective from 11 April 2016
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Document status defined
RICS produces a range of professional standards, guidance and information documents. These have been defined in the
table below. This document is a guidance note.
Type of document
Standard

Definition

Status

International standard

An international high-level principle-based standard
developed in collaboration with other relevant bodies.

Mandatory. RICS has adopted
these and they apply to the
profession.

A document that provides the profession with
mandatory requirements in the form of technical
requirements or conduct rules that members and firms
are expected to adhere to. An RICS professional
statement sets out the expectations of the profession.
RICS-qualified professionals must comply with the
professional statement applicable to their area of
practice or be able to explain any departure from it. The
relevant professional statement will be used by RICS and
other legal and regulatory authorities in judging
complaints and claims against RICS-qualified
professionals.
This category may include documents approved by RICS
but created by another professional body/stakeholder,
such as industry codes of practice.

Mandatory on the basis of
‘comply or explain’.
Professional statements set
out how the profession is
expected to meet the
requirements of the
international standards.

RICS guidance note (GN)

Document that provides users with recommendations or
approaches for accepted good practice as followed by
competent and conscientious practitioners.

RICS information paper (IP)

Practice-based information that provides users with the
latest technical information, knowledge or common
findings from regulatory reviews.
Issues-based input that provides users with the latest
information. This term encompasses Thought
Leadership papers, market updates, topical items of
interest, reports and news alerts.
A document usually based on a survey of members, or a
document highlighting economic trends.
A document designed solely for use by consumers,
providing some limited technical advice.
An independent peer-reviewed arm’s-length research
document designed to inform members, market
professionals, end users and other stakeholders.

Recommended best practice
but not deemed by RICS to be
in category of ‘mandatory’ for
all practitioners.
Information only.

Professional statement
Professional statement

Guidance and information

RICS insights

RICS economic/market
reports
RICS consumer guides
Research
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Information only.

Information only.
Information only.
Information only.

Effective from 11 April 2016
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Executive summary
To professionally advise a client, every tenant advisor
should clearly understand that client’s requirements before
going to market – this entails both reviewing the client’s
unique needs and asking questions based on a knowledge
of other clients’ experiences in the real estate market. The
ability to assess the requirement correctly sets a qualified
tenant advisor apart from other real estate professionals.
There are a number of clearly defined stages in the wider
tenant representation process, which are described below.

disadvantages of including external parties, such as
developers, agents or landlords. At this point, agreement
should be reached with the client as to whether the brief
should be confidential or whether the client is comfortable
to disclose their details.
As part of the response process, it will prove important to
develop a sense of competition among suppliers of
premises and their advisors. Ideally, the tenant advisor
should in all instances aim to shortlist multiple options with
the client.

Stage one

Stage three

Detailed needs analysis

Shortlist review

While your client may have clear ideas about their
requirements, it is vital to review these and, potentially,
challenge the client’s assumptions. This review will include
analysing their current premises, reviewing their current
lease obligations, and assessing with them their space
requirements based on current and, potentially, alternative
working practices.

Head count review
Assess with your client’s project team their head count
projects over the next business period, and correlate this
with advice on space usage: the results may be very
different from the client’s initial expectations.
Advise on the benefits of renewal (and refurbishment) or
relocation – a relocation, while being the client’s first
thought, may not be as beneficial to them.
Provide qualified advice on project timing to ensure that
your client has adequate time to go through the process.
Ideally, you should start at least 12 to 18 months prior to
the expiry of the current lease. As part of this process,
develop and agree a clear project timeline with identified
critical dates, responsibilities and achievable outcomes.

Stage two
The market approach
Leading directly from the outcomes of stage one, the
tenant advisor develops a property requirement brief on
behalf of the tenant in a format that can be sent to agents,
developers and landlords.

The professional advisor’s role is considerably more
extensive than the simple identification of real estate
options for the client; critical to the successful delivery of a
project is the advisor’s ability to analyse responses, assess
options from a financial and building capability viewpoint,
and provide detailed advice prior to starting negotiation.
A shortlist should be assessed by comprehensive due
diligence, with the following factors to be considered:

•
•
•
•

building suitability from locational and work place
viewpoints
services capabilities
landlord track record
financial costs over full life cycle of the proposed
occupation.

Stage four
Negotiation and documentation
Based on the outcomes of the due diligence, the advisor
will then be able to embark on detailed negotiations over
key lease and financial terms that, on final agreement, will
be documented in the ‘Heads of Agreement’ (HOA). In
themselves, these comprise a non-binding terms sheet to
allow legal counsel to be instructed.
There will need to be a number of variations in this
agreement – critically, in such areas as building delivery,
where these are being newly constructed or refurbished,
and drafting, so as to protect your client’s business and
minimise the risks they might face.

At this stage, the tenant representative should advise,
based on local market knowledge, whether the client’s
requirements can be achieved and the advantages or

RICS guidance note, Australia
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1

Introduction

The role of advising a tenant in the marketplace can be
very rewarding, but also entails a duty of care.
The role of tenant advisor gives you the opportunity to use
your skills and expertise to assist a client who will not have
the experience to achieve the same outcome as a
professional.
Unfortunately, the market is now saturated with
practitioners of varied skills and abilities, some of whom
are really nothing more than brokers looking to secure an
exclusive position and an agency fee.
As RICS members, we must always maintain the highest
ethical standards and provide a truly professional service.
We must ensure that we are not in an actual or perceived
position where there is a conflict of interest. We should
expect and insist on fair remuneration from our client and
not engage in any fee-sharing with or remuneration from
third parties.
The following guidelines, together with the formal education
and expertise of a RICS member, are intended to assist
practitioners in achieving the required outcome for their
tenant client.

4 RICS guidance note, Australia
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2

Understanding the tenant’s
requirements

The first step in any tenant advisory appointment is to be
clear about the property requirements for the tenant’s
business, and the factors that have prompted them to
appoint an advisor. These could be a lease event such as
an expiry or a market review, or a business requirement
such as a need to relocate, expand or contract.
The tenant representative (advisor) will consider these
factors, and the markets in which the tenant is operating,
to determine how to meet the tenant’s requirements. In
most cases, the advisor’s approach will consider the
potential for relocation, as compared with the tenant
remaining in their existing premises.
Most important, once the client and advisor have reached
an agreement, the advisor needs to negotiate an
appropriate fee proposal. They should be paid by their
clients to avoid any conflict of interest. However, one
should check state legislation in respect to the legality of
seeking to recover your fees from the landlord.
Whether a tenant is looking to remain in their current
premises or relocate, considering both options is the most
effective way to maximise the probability of a favourable
outcome. In the event that the tenant stays at their current
premises, this process will ensure that any new lease can
be secured on advantageous terms. An advisor is well
positioned to assist the tenant in creating leverage in this
process. The appointment of a strong tenant advisor will
send a clear signal to the existing landlord that every
realistic option will be under consideration, and that they
will therefore need to be competitive if they wish to retain
the tenant.
An advisor should place the tenant’s requirements in
context of the market, for example in relation to current
supply, vacancy rates and incentive levels. It’s important
that the advisor sets clear expectations for the tenant as to
the likely outcomes. The next step is to review the existing
lease and comment on the impact of the terms, for
instance the existence and terms of any renewal options,
alienation provisions and reinstatement obligations on
vacation of the premises. These lease terms will need to
be factored into the decision-making process and, in the
case of remaining in the current premises, the advisor
should identify clauses that may have been agreed some
years ago and are no longer desirable to renegotiate them
if possible. It is important to understand that it is only at
the stage of lease renewal that the tenant has sufficient
leverage to renegotiate undesirable clauses, and that
everything is up for discussion at this time.
To achieve this, an advisor should typically go through the
following process.

2.1 Needs analysis document
This is a document that is used to understand the tenant’s
current situation and future requirements. It will typically
rank the tenant’s opinion of their current premises in terms
of quality and location. The current layout of the space
should be reviewed to assess whether it is an optimal fit
for their business practice, and to understand what they
like and dislike about it. For example, the tenant may
comment that they really like the building and the location,
but the bathrooms are dated and could be improved. An
advisor should then be able to use this information and
ensure that, as part of the renewal negotiations, the
landlord is asked to refurbish the bathrooms in any new
lease deal.
It is also important at this stage to consider not only the
current requirements of the business, but also its changing
needs during the life of any future lease.

2.2 Current lease review
It is important to review the tenant’s existing lease to
understand the impact of its terms. An appraisal of the
lease will detail the critical dates that need to be
monitored, including those by which either the tenant or
landlord must take action. For example, if a lease has an
option, there will be a notice period in which the tenant
needs to advise the landlord that they wish to exercise that
option. If the option date is missed, the landlord has no
legal obligation to renew the lease. To be as flexible as
possible and maximise leverage, it is important to ensure
that, should staying in the existing premises become the
preferred alternative, the process is begun in sufficient time
for the tenant to be able to exercise their option.
It is also important to consider the rent-review criteria on
exercising the option, as many leases include a ratchet
clause preventing the rent from falling below the current
level if the option is exercised. If the tenant has an option
with a ratchet provision and their rent is above the market
rate, then it may be appropriate to advise the tenant to
renegotiate without exercising their option.
However, it is also important to consider the tenant’s
particular circumstances when taking this course of action.
There may be other situations in which the risk to the
tenant of losing the premises outweighs the potential
reduction in rental, and therefore where they may choose
to exercise the option regardless.

RICS guidance note, Australia
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Other key clauses to identify include:
alienation provisions which govern the tenant’s ability
•
to transfer possession of the premises to other
parties; and
•

make-good provisions, which set out the tenant’s
obligations upon vacation of the premises.

Make-good requirements will need to be costed, and may
affect timing if the tenant is required to undertake works
prior to their exit. The tenant should be provided with an
appraisal of their current situation in a brief format, detailing
each major clause.

2.3 Current rent analysis
It is advisable to seek the tenant’s previous three rent
invoices, as well as the latest outgoings reconciliation. This
will allow you to understand their current rent and
outgoings figures and, by comparing these with the market
rate, you can ascertain whether they are currently under or
over-rented. This will be important when assessing the
best option for the tenant at the expiry of their lease.

2.4 Space analysis
Many advisors use a simple space-planning tool that
provides a high-level overview of the tenant’s space
requirements. Businesses are typically able to reduce their
footprint by using space more efficiently, and you should
be able to add significant value in this area by discussing
what other tenants are doing in the market. The option of
reducing footprint may enable you to renegotiate the
handback of existing space, or move your tenant to a
better grade of building in a reduced area at no increase of
cost. An advisor should recommend the appointment of a
designer or project manager to provide a more detailed
review of the tenant’s current space if the potential to do
so is identified.
As well as looking at the current situation, it is important to
understand your tenant’s head count projections across a
five-year term. This will ensure they are not likely to
outgrow the space during the lease period or actually take
too much space. This evidence can also be used to
negotiate expansion or handback provisions in a lease,
depending on your tenant’s requirements. This is also a
good time to carry out a utilisation study, to understand
how the organisation uses its workstations and
collaboration or meeting spaces.

6 RICS guidance note, Australia

2.5 Timeline
Once you have understood the needs and requirements of
your client, a timeline should be provided outlining the
process from start to completion. This is a very important
document as it manages risk throughout the process and
identifies critical dates for making decisions, as well as
clarifying who is responsible for making these decisions.
You should advise your tenant to set up a project steering
committee, which will typically include representatives from
HR, finance, property and so on. At the completion of
each stage, you should report to the steering committee
on progress thus far and the next steps to be taken.
It is recommended that the process of considering whether
to renew the lease or and relocate begins 12 to 18 months
before the lease expires. For much larger requirements,
which may involve a pre-commitment and a new building
being completed, this process can get under way as much
as four years out from the lease expiry date.
While competition is a great form of leverage, time is
another a crucial element. By ensuring your tenant has
enough time for the process, you are much more likely to
be able to negotiate a better deal than you would if it is left
too late and has to be rushed.

rics.org
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Going to market

Many advisors just compose a lengthy brief of their
tenant’s exact requirements and submit it to the agents.
But is this the best way to get the right result for your
tenant? This chapter looks at items an advisor should
consider before preparing documentation.

3.1 Identifying your tenant
It is likely that your tenant, once named, will be targeted by
related companies, such as removal firms, architects, fitout businesses, agents and developers, and this will
compromise their leverage position with the existing
landlord. Do their staff, their suppliers and their competitors
know they are considering moving?
So the question that needs to be asked is: ‘Do they get
any benefit from being named?’
Think very carefully, and have your tenant’s clear
instructions to use their name. If you do choose to identify
the tenant, be careful about using any trademarked logo.
Always seek permission to use it first. As a courtesy, you
should typically advise the current landlord of your intention
to publish a brief; you still may need to deal with them for
make-good negotiations or need to hold over, so
maintaining an amicable relationship is valuable.

3.2 How much information
should you issue?
Many advisors often reveal too much information about
their tenant’s requirements. If your tenant has some
specific requirements that you disclose, it can play against
you if there are a limited number of premises that can fulfil
these – for instance, extensive parking requirements, high
demand for power, large floor-plate requirements, special
loading facilities, restrictions on location and so on.
You are advised to issue just enough information to obtain
all the possible premises.

3.3 Does your tenant’s
requirement exist?
You shouldn’t issue a brief for a 25,000m2 facility if there is
only one property that fits the requirement. You should
have a clear idea of what is available in the market before
you issue a brief. You need to think carefully before
immediately limiting your options to give you the
opportunity for leverage. If the market is swollen with
options you will be relatively safe, but if the market is tight
for your tenant’s requirement then issuing a brief is ill
advised. If there are a limited sites, consider going to them
one by one with a non-disclosure agreement in hand.

3.4 Do you go to the developers
or landlords direct?
Is there an advantage in engaging with developers and
landlords directly rather than going to an agent? Why
introduce a third party if they are not going to add value to
the process? Agents’ fees are typically large, at up to 15
per cent of a year’s gross rental; those monies could be
going into the deal to benefit your tenant. As many
developers and landlords actively engage and encourage
direct liaison with advisors, it is a simple matter of asking
why you would invite an agent to take part in a deal when
you could deal directly with the landlord’s representative
without spending more of the tenant’s money.
As a safety mechanism, however, you may choose to
cover the market by going to agents as well. One example
of how you might do so would be to issue the landlord
and developer requests for information (RFIs) directly, then
issue the agent RFIs 24 to 48 hours later.

3.5 When selecting the
properties
When selecting the parties with whom you intend to deal in
respect to the properties, try to ensure you have a diversity
of developers, landlords or agents. From a negotiating
perspective, you are not going to get the best outcome if
all the bargaining power is held by one party. Negotiations
will be more competitive and productive if the other parties
are – or at least think they are – competing for the
commitment.

RICS guidance note, Australia
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4

Analysis of responses and advice

4.1 Field enquiries and receive
submissions
Submissions received from developers, landlords and
agents should be logged and referenced. Key requirements
from the tenant’s brief need to be listed against the
proposed terms in each of the submissions. Depending on
the extent of governance required for the process, which
should form part of the requirements documentation, you
can either carry out a review based on a qualitative
understanding of the requirements, or a more detailed
weighting and ranking analysis. Following the review of the
submissions, the properties can be prioritised into a longlist
of prospects, with recommendations on why each of the
items is either a prospect or should be removed from the
list. This list should initially be compiled by the advisor,
independently from the tenant; a map showing the location
of each property relative to the tenant’s brief would also be
useful at this stage.
Following the review of the submissions, the properties can
be prioritised into a longlist of prospects, with
recommendations on why each of the items is either a
prospect or should be removed from the list. This list
should initially be compiled by the advisor, independently
from the tenant; a map showing the location of each
property relative to the tenant’s brief would also be useful
at this stage.

4.2 Tenant review of longlist
With the tenant’s input, the longlist can then be reviewed
further to create an agreed inspection list. This list should
also be prioritised, from preferred properties to least
preferred.
The inspection list needs to consider that properties most
likely to be shortlisted are spread between agents and/or
landlords, and between existing and new development
options, if relevant.
Before any inspections occur, the tenant needs to be
briefed on what they should and shouldn’t say while on
site, including consideration of confidentiality over the
tenant’s identity.

4.3 Conduct inspections
An inspection timetable should be created by the advisor
to enable an efficient approach to actual inspections. This
should be created by location and allow adequate travel
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time between each property, with a more detailed map
provided to ensure clear directions and proximity to, for
instance, public transport, main traffic nodes and routes,
amenities, parking and so on.
Confirmation of the appointment before each inspection is
good practice. It is advised that the tenant not be left
unaccompanied with agents and/or landlords. The advisor
should generally answer any questions asked by the
agents and/or landlords; depending on the level of
governance determined by the tenant, some queries may
need to be lodged and responded to in writing. Key notes
and issues from the inspection should be recorded by the
advisor to assist with the shortlisting process. Having
floorplans available on the inspection will help this process,
and you could make notes on the floorplan regarding fitout, contentious features that could cause space planning
difficulties and so on.
Key notes and issues from the inspection should be
recorded by the advisor to assist with the shortlisting
process. Having floorplans available on the inspection will
help this process, and you could make notes on the
floorplan regarding fit-out, contentious features that could
cause space planning difficulties and so on.

4.4 Generate shortlist with
tenant input
Working with the tenant, the advisor should review the
inspection list further, culling it to create a shortlist of
preferred options. It is critical that the shortlist has at least
three to five available alternatives.
Liaising with the tenant will highlight whether formal internal
approval is required at this stage before parties are advised
of the current status.

4.5 Advise unsuccessful parties
All parties that provided submissions from the longlist
through to inspection list stages should be advised that
they were unsuccessful and should be thanked. Advisors
should also be aware that they may be contacted by these
parties, requesting feedback.

rics.org

4.6 Seek initial offers
Offers should be requested from the top three to five
shortlisted properties, preferably via separate agents/
landlords. The request for submissions should include any
commercial and performance requirements that the tenant
requires to be included in the assessments of offers.

4.7 Analysis of offers
The offers should be reviewed both financially and
commercially. The advisor should prepare a comparison
document for the tenant in a draft format and they should
then meet and review the different options.

4.8 Test fit (optional)
It is recommended that the advisor coordinate with the
tenant to test fit shortlisted properties. This provides a
tenant with an understanding of how its staff can fit the
space. If one particular property stands out, a review by
the tenant’s appointed engineering consultant should be
undertaken. It should be noted that test fitting does not
necessarily represent all the requirements of the fit-out, but
provides an indicative guide.

RICS guidance note, Australia
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5

Negotiations and agreement

This stage is crucial to maximise the chance of a
favourable outcome for the tenant. There are four key
steps in the process that an advisor should be aware of
when negotiating with the landlord on behalf of the tenant.

5.1 Negotiate lease terms
Once the due diligence has been completed for all
shortlisted options, negotiation on their commercial terms
can commence.
Success in this phase of the acquisition process will
depend on the relative leverage of each of the parties
involved. Table 1 indicates the relevant factors.
Favours tenant

Factor

Favours
landlord

More time

Time to
current lease
expiry

Less time

More suitable
alternatives

Suitable
alternative
properties

Fewer suitable
alternatives

Stronger covenant

Lease
covenant
strength

Weaker
covenant

Larger requirement

Requirement
size

Smaller
requirement

Higher vacancy

Market
conditions

Lower vacancy

Longer lease term

Length of new
lease term

Shorter lease
term

Table 1. Factors that create leverage.
The more factors that favour the tenant the more leverage
is created, supporting them in achieving their objectives. It
is also critical, as part of the initial analysis, to understand
what terms and conditions the tenant could accept for
each property. In doing so, the life-cycle value of the
property should be considered.
•

Ensure that terms reflect the specific situation of each
property.

•

Update analysis for each option as you progress with
negotiations.

•

Understand which are essential terms, and which are
desirable.

•

Outline financial and non-financial terms.

10 RICS guidance note, Australia

It is also important to look at the position of the landlord to
understand how much they want to secure the client as a
tenant. For example, the landlord may need a strong
covenant in order to get financial support for a
development, or the level of vacancy in the building may
also drive motivation.
To ensure success in negotiations, it is critical that each
shortlisted landlord believes that the tenant has genuine
options other than their property. This is particularly
important with the existing landlord when a renewal in situ
is being considered. You should therefore ensure that there
is sufficient time for the tenant to vacate and relocate, even
if it is not their intention to do so.
Using the above guidelines, develop a set of negotiating
points that reflect the tenant’s requirements as they relate
to each property. After confirming the tenant’s agreement,
you can use this position to commence negotiations with
the landlord.

5.2 Negotiate terms and
document in heads of agreement
(HOA)
Negotiations can take place in many different ways, for
instance, during face-to-face meetings, over the phone or
in writing. The initial terms are usually proposed by the
landlord, sometimes in response to a tenant’s request for
proposal, if that approach has been taken.
The tenant or their advisor, as appropriate in each
situation, should respond to the shortlisted landlords in
accordance with the negotiating position for that property,
looking to resolve outstanding issues where possible. It is
good practice to confirm agreed points in writing at each
stage of the process, for instance by email, to avoid later
disputes.
The tenant or their advisor, as appropriate in each
situation, should respond to the shortlisted landlords in
accordance with the negotiating position for that property,
looking to resolve outstanding issues where possible. It is
good practice to confirm agreed points in writing at each
stage of the process, for instance by email, to avoid later
disputes.
Once the key commercial terms have been agreed, these
can be documented in an HOA or similar document. This
should list all the agreed terms, and be signed by both
parties. The characteristics of the deal will determine the
level of detail to be included in the HOA. It is important to
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ensure that there is sufficient detail to avoid a later situation
where the parties cannot agree on specifics and withdraw
from the transaction. If there is a risk that these clauses will
become contentious when negotiating the lease
documents, this may involve wording particular clauses in
a legal fashion.
It is also good practice for the advisor to issue the HOA so
that all terms required are included, because the landlord
will choose not to cover many minor items and this will
then lead to ambiguity during lease negotiations. Do not be
afraid have a long and exhaustive HOA. It is advised to
have both a pdf and an editable version of an HOA.
In drafting a HOA, it is important to:
•

include any agreement-for-lease terms that may be
required

•

include comments as to which party is preparing the
lease documentation, and ensure that a copy of
proposed lease documents has been provided to both
parties

•

consider whether the HOA is to be binding on both
parties. It may be appropriate to seek a binding
document if there is a need to provide certainty, for
example where contractors need to be engaged to
meet programme deadlines

•

if the document is to be binding then ensure that this
is clearly stated on it, and attach a draft form-of-lease
acceptable to the tenant. Be conscious that it may be
difficult to negotiate changes to lease clauses once a
binding HOA has been signed

•

request a draft copy of the lease prior to your tenant
signing the HOA. This will ensure there are no serious
points of contention that cannot be negotiated in the
lease documentation stage or that need to be
addressed in the HOA.

For an HOA to be truly binding, it should be executed by
both parties under the same authority as would be
required for the lease documents.
If an HOA is not intended to bind the parties, ensure that it
states clearly that the terms it contains are subject to the
execution of lease documents by both parties.
Throughout this process, be conscious of how soon the
current lease will expire. If negotiations for the new lease
are delayed, and the current lease does not provide for a
required extension, it may be necessary to concurrently
negotiate one.

The scope of the tenant’s representation arrangement will
determine whether the advisor is to manage this process
on behalf of the tenant. If so, the advisor should liaise with
the solicitors to ensure that the commercial intent of the
HOA is reflected in the final lease documents.
Usually, the landlord’s solicitors will prepare the lease
documentation and provide this to the tenant’s solicitors for
review. Where the tenant’s solicitors are preparing the
documents, the process will run the other way.
Once the leases and any other documents such as
agreements for lease or guarantee agreements have been
settled, the solicitors will prepare the documents for
execution. They will confirm the parties that are to sign the
leases, and the authorities under which they will execute
these.
The tenant or their authorised representative will usually
sign the documents first, and all documents are then
returned to the landlord’s solicitors, together with any
security or other requirements the tenant needs to meet on
execution, such as initial payments. The landlord or their
authorised representative will then sign the documents.
The tenant’s original documents should be returned to
them following execution by the landlord, with registration
and stamping if appropriate.
It is, however, advised that the signing of documents
happens at the same time, or a strict timeframe is set on
counter-party signing before your client signs. This will
avoid potential embarrassment if your tenant, for example,
has made a public announcement only to discover the
landlord will refuse to sign.

5.4 Handover and lease
administration
Once the documents have been executed by both parties,
the tenant should ensure that details are recorded
appropriately. This is to ensure that obligations such as the
payment of rent are monitored and met. At the
commencement of the lease, representatives from both
sides should inspect the premises to ensure the condition
is as agreed in the HOA, and enable the landlord to pass
possession to the tenant.

5.3 Negotiate, execute and
document in the HOA
Once the HOA has been agreed, both parties will usually
engage their solicitors to negotiate the final lease
documents. However, in larger or more complex matters,
they may be engaged during the negotiation of the HOA.
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Tenant representative process

6

Agreements for lease – commercial
premises

In some instances, certain events must be undertaken
before a lease commences, usually construction. Such
arrangements are contained in agreements for lease
(AFLs).
An AFL essentially sets out the criteria that must be fulfilled
before the lease commences and the responsibilities of
and consequences for each of the parties in ensuring
these. As a tenant, it is important to consider these items
and ensure that the document removes as much risk as
possible. This gives the operation security of tenure at a
premises at no additional cost to the usual rent and
outgoings.

6.1 Key terms of an AFL
6.1.1 Condition precedent
The approval of a third party, such as a local authority
approving a development or a bank approving finance,
may be needed before the requirements on one or both
parties come into effect. If such provisions apply, it is in the
tenant’s interest to ensure that only absolutely necessary
items are included, with clear dates set for compliance and
addressing the conditions of approval.

6.1.2 Design development
Where an AFL is entered into using performance criteria to
set the obligations of the party undertaking the works, a
design development procedure will usually be required.
This process usually requires the landlord to provide
designs that comply with the performance criteria with a
period of time for the tenant’s consultants to review and
comment.

6.1.3 Landlord/developer obligations
The document should oblige the landlord to undertake the
works as set out or as agreed under the design
development procedure. These works should be
undertaken within a prescribed time frame and to meet
agreed standards.

6.1.4 Fit-out delivery
The tenant will usually have a choice as to how their fit-out
is delivered, the options for this being ‘integrated’, ‘nonintegrated’ or ‘services integrated’.
•

‘Non-integrated’ is where the landlord completes the
base building, including all services and ceiling
finishes, and hands the space to the tenant for fitting
out.
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•

‘Integrated’ is where the landlord completes the
tenant’s fit-out at the same time as the building
construction or refurbishment.

•

‘Services integrated’ is where the services and ceilings
are placed in the tenant’s required layout.

In theory, the integrated option should be the most costeffective approach for the tenant as the base building
contractor should be able to offer efficiencies in their
pricing. If an integrated approach is the only one permitted
under the AFL, then it is possible that the contractor may
not offer their best price, due to a lack of competition.
The optimum approach, then, is considered to be services
integration, with the tenant retaining the option on whether
the balance is delivered in an integrated or non-integrated
way. to allow for competitive tension. Timelines also need
to be provided that allow for both approaches to be
adopted before the expiry of the lease on the existing
premises. Concepts such as pre-building access and
practical completion are also possible where access rights
will require careful negotiation.

6.2.5 Variations
The right for either party to request a variation should be
included. When pressed by the landlord, the impact on the
design of the fit-out to date should be limited, and the
quality of the end product should be protected. The tenant
should be expected to meet any expense, at a reasonable
margin, where there is an actual cost to the landlord.

6.2.6 Performance brief
This document sets out the standards and performance for
the building, typically covering architectural requirements,
such as carpet, and services requirements, such as airconditioning performance.

6.2.7 Practical completion
Practical completion is the point at which the premises are
transferred from the control of the landlord and/or their
contractor to the tenant, whose access to fit-out and lease
obligations either now commences or will do so in a set
time. The point of practical completion should therefore be
clearly defined, to ensure the landlord’s works are
complete and the premises are either ready to be fitted out
or occupied. It is recommended that advice is taken from a
building surveyor. The timing for practical completion must
also be documented so that there is a clear understanding
of when the tenant’s access and responsibilities will start.
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6.2.8 Defects

6.2.12 Dispute

Following practical completion, the landlord will likely have
a 12-month defects period with their contractor. The tenant
should have the ability to press for any defects to be
addressed.

Once a construction programme is underway, time is
usually of the essence in making decisions. In the event of
a dispute, a clearly set-out dispute clause can save time
and cost in moving forward.

6.2.9 Extensions of time

6.2.13 Assignment of interest

The AFL should contain a clause that permits the landlord
an extension of time for certain events prior to the date for
practical completion. The definition of ‘force majeure’ or
‘act of God’ should be negotiated to ensure that the
occupier is not exposed to risks that developers try to
include under the definition, such as site-specific industrial
action or weather, i.e. events that should reasonably have
been foreseen.

The landlord should be prevented from assigning their
interest in the AFL to ensure that the proposed delivery
team remains on the project, so that, in the event of
damages occurring, the landlord does not have a way of
avoiding these costs.

6.2.10 Penalties for delay
In the event that the landlord does not achieve practical
completion by the date set without an extension of time
applying, there should be consequences. This can take the
form of a predetermined liquidated damages amount or the
passing of all true damages costs to the landlord.

6.2.14 Guarantee
Ensure the party who is contracting with your tenant is of
substance. Remember that the landlord in the lease may
be a different party to the developer who is entering into
the AFL –the developer will often use a special purpose
entity. Look to having a guarantee back to the main
company, or seek a bank guarantee from the developer.
Step-in rights for the landlord to assume the obligations of
the developer can be considered in some cases.

6.2.11 Sunset date
This should be a tenant-only right, occurring at a point in
time that allows the landlord reasonable time to complete
the building without compromising the ongoing tenure of
the tenant’s operations.

RICS guidance note, Australia

13

14 RICS guidance note, Australia

Confidence through professional standards
RICS promotes and enforces the highest professional
qualifications and standards in the development and
management of land, real estate, construction and
infrastructure. Our name promises the consistent
delivery of standards – bringing confidence to the
markets we serve.
We accredit 118,000 professionals and any individual or firm
registered with RICS is subject to our quality assurance. Their
expertise covers property, asset valuation and real estate
management; the costing and leadership of construction
projects; the development of infrastructure; and the
management of natural resources, such as mining, farms and
woodland. From environmental assessments and building
controls to negotiating land rights in an emerging economy;
if our members are involved the same professional standards
and ethics apply.

United Kingdom RICS HQ
Parliament Square, London
SW1P 3AD United Kingdom
t +44 (0)24 7686 8555
f +44 (0)20 7334 3811
contactrics@rics.org

Ireland

38 Merrion Square, Dublin 2,
Ireland
t +353 1 644 5500
f +353 1 661 1797
ricsireland@rics.org

Media enquiries
pressoffice@rics.org

We believe that standards underpin effective markets. With
up to seventy per cent of the world’s wealth bound up in land
and real estate, our sector is vital to economic development,
helping to support stable, sustainable investment and growth
around the globe.
With offices covering the major political and financial centres
of the world, our market presence means we are ideally placed
to influence policy and embed professional standards. We
work at a cross-governmental level, delivering international
standards that will support a safe and vibrant marketplace
in land, real estate, construction and infrastructure, for the
benefit of all.
We are proud of our reputation and we guard it fiercely, so
clients who work with an RICS professional can have confidence
in the quality and ethics of the services they receive.

Europe

(excluding UK and Ireland)
Rue Ducale 67,
1000 Brussels,
Belgium
t +32 2 733 10 19
f +32 2 742 97 48
ricseurope@rics.org

Office G14, Block 3,
Knowledge Village,
Dubai, United Arab Emirates
t +971 4 446 2808
f +971 4 427 2498
ricsmenea@rics.org

Africa

Americas

t +27 11 467 2857
f +27 86 514 0655
ricsafrica@rics.org

t +1 212 847 7400
f +1 212 847 7401
ricsamericas@rics.org

North Asia

ASEAN

Japan

South Asia

t +852 2537 7117
f +852 2537 2756
ricsasia@rics.org

t +65 6635 4242
f +65 6635 4244
ricssingapore@rics.org

t +81 3 5532 8813
f +81 3 5532 8814
ricsjapan@rics.org

t +91 124 459 5400
f +91 124 459 5402
ricsindia@rics.org

PO Box 3400,
Witkoppen 2068,
South Africa

3707 Hopewell Centre,
183 Queen’s Road East
Wanchai, Hong Kong

One Grand Central Place,
60 East 42nd Street, Suite 542,
New York 10165 – 2811, USA

10 Anson Road,
#06-22 International Plaza,
Singapore 079903

JANUARY 2016/RICS/20267/GUIDANCE NOTE

South America

Middle East

Rua Maranhão, 584 – cj 104,
São Paulo – SP, Brasil
t +55 11 2925 0068
ricsbrasil@rics.org

Level 14 Hibiya Central Building,
1-2-9 Nishi Shimbashi Minato-Ku,
Tokyo 105-0003, Japan

Oceania

Suite 1, Level 9,
1 Castlereagh Street,
Sydney NSW 2000. Australia
t +61 2 9216 2333
f +61 2 9232 5591
info@rics.org

48 & 49 Centrum Plaza,
Sector Road, Sector 53,
Gurgaon – 122002, India

rics.org

